Client Update: Malaysia
2018 AUGUST
Dispute Resolution

Land Law – Indefeasibility : Meaning of
‘good faith’
Introduction
In Peninsular Malaysia, the law governing land matters is embodied in the National Land Code 1965
(“NLC”). The NLC provides for the Torrens system of title by registration – it is the act of registration
that confers title to or interest in land.
Section 340 of the NLC deals with the indefeasibility of a registered title to and interest in land. The
term ‘indefeasible’ though used in Section 340 of the NLC, is not defined in the NLC. By a judge-made
decision, this term ‘indefeasible’ has been judicially defined to mean ‘immune from attack by adverse
claim to the land or interest in respect of which he is registered’.
Section 340(2) of the NLC sets out the circumstances under which a registered title to or interest in land
can be rendered defeasible and set aside. Section 340(3) of the NLC provides that a subsequent
registered title to or interest in land – which is acquired from a preceding owner of registered title or
holder of registered interest who gets onto the register by means of one or more of the vitiating methods
as specified in Section 340(2) of the NLC – shall be protected if the subsequent registered title to or
interest in land is acquired ‘in good faith and for valuable consideration’ (pursuant to the proviso thereto).
To illustrate, if A acquires his title / interest by fraud, A’s title / interest is defeasible and can be set aside
under Section 340(2)(a) of the NLC. But, if A subsequently transfers the title / interest to B, B’s title /
interest is also defeasible and can be set aside, unless B’s title / interest is acquired ‘in good faith and
for valuable consideration’. In other words, B’s title / interest is protected and cannot be set aside if B’s
title / interest is acquired ‘in good faith and for valuable consideration’. The successors in title / interest
of B are also protected. This is legally known as the doctrine of deferred indefeasibility of title or interest
– which is so deeply embedded in the NLC.
The focus of this write-up is the meaning of ‘good faith’ in the proviso to Section 340(3) of the NLC.
‘Good faith’ is used synonymously with the Latin phrase ‘bona fide’.
A recent Apex Court case
In a recent case of T Sivam A/L Tharamalingam v Public Bank Berhad [2018] MYFC 11, the Federal
Court (the apex court in Malaysia) had an opportunity to consider and revisit the meaning of ‘good faith’
in Section 340(3) of the NLC. The dispute was about the competing claims on a same piece of land
between two parties, namely the original registered owner of the land and a chargee bank (who was a
subsequent holder of interest in the land) – both were affected by the fraud of a third party. The crux of
the dispute is whether or not the registered interest of the chargee bank (a subsequent holder of interest
in the land) is protected under the proviso to Section 340(3) of the NLC.
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Facts
In T Sivam, the deceased was the original registered owner of a piece of agricultural land. One of the
deceased’s sons fraudulently transferred the land to himself. A common solicitor handled the transfer
of the land (purportedly from the deceased) to the son.
After having been registered as the owner of the land, the son (as the registered owner) obtained a loan
from a bank where a charge over the land was created and registered in favour of the bank as collateral
for the loan – legally speaking, the bank (as the registered chargee) was the subsequent holder of
interest in the land (who can claim protection under the proviso to Section 340(3) of the NLC). The
same common solicitor handled this loan transaction for the son (a customer of the bank) and the bank
– therefore, both the son and the bank are the clients of the solicitor.
Later on (after the loan transaction was completed), the deceased (the original registered owner)
discovered the fraudulent transfer and the creation of the charge. The deceased then commenced two
separate legal actions (one after another) to set aside the fraudulent transfer and the charge
respectively. The transfer was then set aside by the Court. In seeking to set aside the charge, the
deceased claimed that the charge was defeasible and not valid on the ground that the charge was
created following the fraudulent transfer.
High Court’s Decision
The High Court set aside the charge on the ground that the chargee bank was an immediate acquirer /
holder of interest in the land and therefore, could not claim protection under the proviso to Section 340(3)
of the NLC. It is important to note that the High Court made a finding that the chargee bank acquired
the interest in the land in good faith.
Court of Appeal’s Decision
Upon the chargee bank’s appeal, the Court of Appeal reversed the decision of the High Court. The
Court of Appeal held that the chargee bank was a subsequent – and not immediate – acquirer / holder
of interest in the land in good faith and for valuable consideration and therefore, enjoyed the protection
under the proviso to Section 340(3) of the NLC.
The Court of Appeal found that as a matter of evidence, the same common solicitor (who handled the
transfer and then, the loan transaction) did not inform the chargee bank of the allegation that the land
was fraudulently acquired by the deceased’s son. In this regard, the Court of Appeal held that the
solicitor’s knowledge of fraud or the allegation of fraud could not be imputed to the chargee bank (the
client) – therefore, the chargee bank had no notice of the allegation of the fraudulent transfer.
Federal Court’s Decision
Leave to appeal was granted to the deceased. The Federal Court agreed with the decision of the Court
of Appeal that the chargee bank was a subsequent holder of interest in the land. The crux of the appeal
is whether the chargee bank (as a subsequent holder of interest in the land) acquired the interest in the
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land in good faith – if this is so, then the charge was indefeasible; but if not, then the charge was
defeasible and can be set aside. Therefore, the key to the determination of this appeal centers on the
meaning of ‘good faith’ in the context of Section 340(3) of the NLC.
Meaning of ‘good faith’
The Federal Court held that the existence of good faith or otherwise would depend on the particular
facts of each case and emphasised that the overriding consideration is ‘the particular circumstances of
each case’. In illustrating this point, the Federal Court referred to two cases.
First, the Federal Court case of Datuk Jagindar Singh & Ors v. Tara Rajaratnam [1983] 2 MLJ 196 where
it was held that mere knowledge of fraud would suffice to negate good faith – in that case, a purchaser
who has knowledge that his predecessor’s title is tainted with fraud, cannot claim protection under the
proviso to Section 340(3) of the NLC (even though he himself is not guilty of any fraud).
Second, the Court of Appeal case of Au Meng Nam & Anor v. Ung Yak Chew & Ors [2007] 5 MLJ 136
where Raus Sharif JCA (as His Lordship then was) held that a purchaser in good faith did not include a
purchaser who was careless or who had been negligent.
Adopting the principle underlying the above cases, the Federal Court laid down the elements required
to prove the existence of good faith, as follows :(a)

good faith does not simply mean absence of fraud, deceit or dishonesty; it also requires acting
honestly, reasonably or fairly – this includes taking ordinary precautions that ought to be taken;

(b)

the elements of good faith are not closed; it must in all cases depend upon the circumstances;

(c)

it is not enough for a purchaser to merely show absence of fraud, deceit or dishonesty;
knowledge of a dispute as to the ownership of property and knowledge of fraud allegation, for
example, could vitiate good faith;

(d)

an element of carelessness and negligence negates good faith.

In allowing the deceased’s appeal (reversing the decision of the Court of Appeal), the Federal Court set
aside the charge and held that the chargee bank did not acquire the interest in the land in good faith –
on the grounds that :(i)

the knowledge of the (same common) solicitor (who handled the transfer for the son and then,
the loan transaction for the chargee bank) that there was a serious dispute as to the ownership
of the land, and of the allegation that the son (the customer of the chargee bank) obtained title
to the land by fraud – the aforesaid knowledge of the solicitor was acquired in the earlier (the
first) transaction (namely, the transfer of the land purportedly from the deceased to the son) –
is regarded and treated by the law as the knowledge of the chargee bank (as the client of the
solicitor);
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(ii)

in other words, the aforesaid knowledge of the solicitor must be imputed to the chargee bank in
the course of acting for the chargee bank (in creating and registering the charge). This is so
despite the fact that (even if) the solicitor was unwilling to and did not reveal the aforesaid
knowledge to the chargee bank;

(iii)

the two transactions (the transfer of the land to the son and then, the loan transaction) were
immediately consequent on one another, and were very closely connected that the first
(transaction) must obviously have been still present in the solicitor’s mind – the solicitor could
not claim to have forgotten the aforesaid knowledge/information;

(iv)

in the light of the fraud allegation (which the chargee bank is regarded as knowing, by
imputation), there was a real necessity for the chargee bank to conduct further investigative
work;

(v)

in the face of suspicious and uncertain circumstances under which the transaction (of the
transfer of the land) was transacted (which the chargee bank is regarded as knowing, by
imputation), the chargee bank failed to make further inquiries before creating the charge and
disbursing the loan.

The Federal Court clarified that the general rule is that the knowledge of a solicitor is regarded by law
as the knowledge of the client – except where the solicitor is complicit in fraud.
Conclusion
The above decision of the Federal Court in T Sivam, as it stands, represents the current legal position
on the meaning of good faith under the proviso to Section 340(3) of the NLC.
Accordingly, when acquiring title to or interest in land, an acquirer of title to or interest in land should act
honestly and take ordinary precautions that ought to be taken – in doing so, he should be careful not to
act carelessly and negligently. Further, the acquirer should conduct further investigative work and make
further inquiries when the circumstances are such that he is (or should be) put on inquiry.
Keeping in mind that the knowledge of a solicitor is regarded by law as the knowledge of the client (by
imputation), it is prudent to engage a solicitor (a law firm) who is not privy to any previous dealings with
the land.
Epilogue
With all due respect, it is respectfully submitted that the approach of the Court of Appeal in Au Meng
Nam holding that a purchaser in good faith does not include a purchaser who is careless or negligent –
which is adopted by the Federal Court in the above case of T Sivam – ought to be construed to apply
only to the facts peculiar to that case (Au Meng Nam) and should not be construed as authority for the
blanket proposition that carelessness or negligence negates good faith under the proviso to Section
340(3) of the NLC. Probably, the Court of Appeal in Au Meng Nam had to take that approach in order
to avert injustice spawned by a decision of the Federal Court in Adorna Properties Sdn Bhd v. Boonsom
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Boonyanit [2001] 1 MLJ 241 which was at that time binding on the Court of Appeal, but was later on
overruled by the Federal Court in Tan Ying Hong v. Tan Sian San & Ors [2010] 2 MLJ 1.
Bearing in mind that ‘good faith’ has often been judicially defined at least since two decades ago to
mean ‘absence of fraud, deceit or dishonesty’, the perimeter of ‘good faith’ should not be expanded to
include absence of carelessness or negligence. It is therefore submitted that carelessness or
negligence should not be taken into consideration when deciding on the issue of good faith in the context
of indefeasibility of title or interest under Section 340(3) of the NLC.
It is hoped that an opportunity will soon arise for the Federal Court to revisit the meaning of good faith
under the proviso to Section 340(3) of the NLC. For that, only time will tell; we shall await another
decision of the Federal Court.
Should you have any queries, please contact our team members below.
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Member firms are constituted and regulated in accordance with local legal requirements and where regulations require, are
independently owned and managed. Services are provided independently by each Member firm pursuant to the applicable terms
of engagement between the Member firm and the client.
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Christopher & Lee Ong is a full service Malaysian law firm with offices in Kuala Lumpur. It is strategically positioned to service clients in a range of
contentious and non-contentious practice areas. The partners of Christopher & Lee Ong, who are Malaysian-qualified, have accumulated
considerable experience over the years in the Malaysian market. They have a profound understanding of the local business culture and the legal
system and are able to provide clients with an insightful and dynamic brand of legal advice.
Christopher & Lee Ong is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, Malaysia,
Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.
The contents of this Update are owned by Christopher & Lee Ong and subject to copyright protection under the laws of Malaysia and, through
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein)
without the prior written permission of Christopher & Lee Ong.
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course
of action as such information may not suit your specific business or operational requirements. It is to your advantage to seek legal advice for your
specific situation. In this regard, you may call the lawyer you normally deal with in Christopher & Lee Ong.

© Christopher & Lee Ong | 8

