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Public Consultation on Proposed 
Amendments to Competition Act 2010 - 
Introduction of Merger Controls in 
Malaysia  

Introduction 
 

On 25 April 2022, the Malaysia Competition Commission ("MyCC") issued for public consultation salient 

points of its proposed amendments to the Competition Act 2010 ("Competition Act"). The proposed 

amendments aim not only to strengthen MyCC’s investigative and enforcement powers, but also to 

establish an economy-wide merger control regime in Malaysia.  

 

Currently, mergers and acquisitions ("M&As") are regulated only in the aviation and telecommunications 

sectors by their respective regulators, the Malaysian Aviation Commission (MAVCOM) and the 

Malaysian Communications and Multimedia Commission (MCMC), respectively. Businesses and their 

advisers (including lawyers and investment bankers) will need to ensure that their M&A transactions are 

afforded proper competition scrutiny, and comply with the Competition Act once the proposed 

amendments are in force. It is highly possible that the remainder of 2022 and H1 2023 will see a rush 

by parties contemplating or in the midst of negotiating large M&A transactions, to complete the same to 

avoid MyCC’s purview over their transactions as the proposed introduction of merger controls is 

expected to take place in Q4 of 2023.  

 

 

Highlights of Proposed Amendments 
 

New merger control regime 

 

MyCC has proposed a hybrid regime as opposed to a voluntary regime. Essentially, mergers or 

anticipated mergers (if consummated) which may result in a substantial lessening of competition ("SLC") 

within any market for goods or services are prohibited. This new regime:  

 

(a) makes it mandatory to notify MyCC of anticipated mergers which exceed the threshold 

prescribed by MyCC ("Applicable Threshold"); and  
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(b) allows mergers or anticipated mergers which do not exceed the Applicable Threshold to be 

voluntarily notified to MyCC, whether before or after the mergers or anticipated mergers have 

been consummated.  

 

The Applicable Threshold is not yet announced and will be prescribed by an order published in the 

Gazette after the (final) amendments to the Competition Act have been passed by Parliament. 

 

The proposed merger control regime would also be suspensory in nature. This means any anticipated 

mergers which are notified to MyCC cannot be implemented before MyCC’s clearance i.e. parties to the 

anticipated mergers are subject to standstill obligations. Merging parties would therefore be prohibited 

from implementing all or any part of their merger transaction or co-ordinating their competitive behaviour 

before MyCC’s clearance of their merger transaction.  

 

Failure to notify mergers or anticipated mergers which result in SLC or gun-jumping would result in a 

merger violation. Similar to the existing Competition Act, where infringement of the anti-competitive 

agreement prohibition or abuse of dominance prohibition attracts a potential 10% financial penalty, a 

merger violation also attracts a financial penalty of up to 10%, save that instead of 10% being calculated 

on the revenue of the infringing party during the infringing period, the merger violation infringement’s 

penalty is calculated on the value of the merger transaction or anticipated merger transaction. 

 

A key concern for merging parties is the timing within which MyCC will need to clear the merger. Under 

the proposed amendments, MyCC is subject to an obligation to issue its decision on any anticipated 

merger that was notified to it within 120 working days from the date when MyCC accepts the notification 

as complete. This timeframe is only applicable to anticipated mergers which exceed the Applicable 

Threshold.  The 120 working days comprises 40 working days for a Phase 1 review period and 80 

working days for a Phase 2 review period. There is an automatic "deemed approved" provision if MyCC 

has not issued its decision upon the expiry of the said 120 working days. MyCC may, however, stop the 

clock in computing the 120 working day-period in the following circumstances:  

 

(a) when MyCC requests further information from the relevant enterprises;  

(b) when the enterprise seeks an extension of time to file for their written representation;  

(c) when the enterprise wants to make an oral representation; or  

(d) when the enterprise submits a commitment offer.  

 

If a proposed M&A transaction is likely to substantially lessen competition in the market, merger parties 

have the possibility of making a commitment offer to MyCC to remedy, mitigate, or prevent the SLC 

caused by the merger or anticipated merger. This commitment offer may be offered by the merging 

parties and may be accepted by MyCC any time before it makes a decision on the merger or anticipated 

merger, or before the completion of an investigation by MyCC (if the merger was not notified to MyCC). 

If the commitment offer is accepted by MyCC, it will issue a decision and make a finding that the 

Competition Act has not been infringed.  
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Of importance to note for merger parties is a provision which stipulates that if any additional information 

or document required by MyCC is not provided by the merger parties within the period specified in 

MyCC’s notice (or any extended time granted by MyCC), the notification shall be deemed to have been 

withdrawn (albeit with a right to submit a fresh notification to MyCC). Further, not only are merging 

parties subject to MyCC’s purview but also their competitors, suppliers or customers, as MyCC has the 

power to compel any person or government entity to provide information or documents relating to any 

market which is the subject of the notification. Failure to adhere to MyCC's request for information order 

is an offence. 

 

Merging parties displeased with MyCC’s decisions may only appeal to the Competition Appeal Tribunal 

("CAT"). This is because a proposed amendment to the Competition Act includes a provision for the 

exclusive jurisdiction of the CAT to review merger-related decisions issued by MyCC. 

 

The proposed merger control regime would not apply to the following: 

 

(a) mergers involving commercial or economic activities regulated under the Communications and 

Multimedia Act 1998, Postal Services Act 2012, Malaysian Aviation Commission Act 2015, 

Energy Commission Act 2001, Gas Supply Act 1993, Petroleum Development Act 1974 

(upstream activities only); and  

 

(b) mergers between enterprises licensed or approved by, or registered with, Bank Negara 

Malaysia (BNM), Securities Commission Malaysia (SC), Labuan Financial Services Authority 

(LFSA) and Suruhanjaya Perkhidmatan Air Negara (SPAN). 

 

Key amendments to definition of "enterprise" and "SEU" not limited to "parent and subsidiary"  

 

The existing definition of "enterprise" in the Competition Act is proposed to be amended (among others) 

so that it is not limited to "entity" carrying on commercial activities but broadened to "persons" carrying 

on commercial activities. MyCC stated that the amendment will then make clear that the legal status of 

a person is not relevant in determining whether the person is subjected to the prohibitions under the 

Competition Act, which is more similar to the approach adopted in the European Union (EU).  

 

Additionally, the reference to the circumstances which render a parent and subsidiary company to be 

regarded as a single enterprise is proposed to be deleted from the definition of "enterprise". MyCC 

highlighted that this removal of the reference to the single economic unit ("SEU") doctrine does not 

prevent MyCC from raising the same and MyCC will still be able to apply the SEU doctrine on a case-

by-case basis depending on the facts and circumstances of the case. We interpret this as MyCC no 

longer being limited to a parent and subsidiary circumstance for establishing a SEU. This has been 

shown in MyCC's previous decisions where MyCC would apply EU caselaw, including applying the 
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"control test" to establish SEU: see MyCC’s Infringement Decision against Malaysian Airline Sdn Bhd, 

AirAsia Berhad and AirAsia x Sdn Bhd (No. MyCC.0001.2012).  

 

Key amendments in relation to settlement procedure and new whistle blowing provisions  

 

MyCC is also proposing to introduce a settlement procedure which would allow for enterprises that have 

infringed the anti-competitive agreement prohibition or the abuse of dominance prohibition in the 

Competition Act to enter into a settlement with MyCC by admitting liability for its said infringement and 

enjoying a reduction in their financial penalty of up to 20%. Such reduction will be in addition to any 

other reduction in the financial penalty that the enterprise would have been entitled to under the leniency 

regime. 

 

In relation to the existing leniency regime, MyCC has also proposed amendments to give MyCC the 

power to grant differing percentages of reduction of financial penalty to enterprises depending on 

(among others) the order in which they sought leniency from MyCC. While the existing leniency powers 

apply only to "hardcore cartels", through the proposed amendments, MyCC’s leniency powers will be 

extended to all anti-competitive agreement infringements (which include vertical agreement 

infringements).  

 

MyCC has also proposed to empower MyCC to pay a reward to whistleblowers who provide information 

or assistance to an investigation carried out by MyCC. Businesses should take note that disgruntled 

employees may seize this financial incentive to provide information to MyCC. 

 

Conclusion and Details of the Public Consultation  
 

The proposed amendments to the Competition Act highlighted above represent only a fraction of the 

extensive amendments proposed by MyCC. As the Competition Act applies to all businesses in 

Malaysia, the proposed amendments should be reviewed by all enterprises and if the amendments 

adversely impact the enterprise, it would be advisable for the enterprise to raise the same to MyCC. 

MyCC’s invitation to attend the public consultation is available on MyCC’s website, www.mycc.gov.my. 

 

The public consultation for industry players and the public will be held in-person on 8 June 2022. Any 

opinions, views, input and feedback may be submitted by email to MyCC’s Amendment Team 

at amendment@mycc.gov.my or through the UPC portal by 27 May 2022. Any written submissions that 

are made after 27 May 2022 will not be accepted and entertained by MyCC.  

 

If you have any comments in respect of MyCC’s proposed amendments which you would like presented 

to MyCC or have any comments on the above, please reach out to Yon See Ting 

(see.ting.yon@christopherleeong.com), Jane Guan (jane.guan@christopherleeong.com) or Samuel 

Ong (samuel.ong@christopherleeong.com). 

http://www.mycc.gov.my/
mailto:amendment@mycc.gov.my
https://upc.mpc.gov.my/csp/sys/bi/work/upc/shareThumbnail/MYCC485.csp?$NAMESPACE=UPC&redirPage=regulation&redRegId=485&redId=2&regId=485
mailto:see.ting.yon@christopherleeong.com
mailto:jane.guan@christopherleeong.com
mailto:samuel.ong@christopherleeong.com
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Rajah & Tann Singapore LLP 

T  +65 6535 3600   

sg.rajahtannasia.com 

  
Christopher & Lee Ong 

T  +60 3 2273 1919    

F  +60 3 2273 8310 

www.christopherleeong.com  

   

 

R&T Sok & Heng Law Office 

T  +855 23 963 112 / 113    

F  +855 23 963 116 

kh.rajahtannasia.com 

  
Rajah & Tann Myanmar Company Limited 

T  +95 1 9345 343 / +95 1 9345 346 

F  +95 1 9345 348 

mm.rajahtannasia.com 

   

 
Rajah & Tann Singapore LLP 

Shanghai Representative Office 

T  +86 21 6120 8818    

F  +86 21 6120 8820 

cn.rajahtannasia.com 

 

  
Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)  

T  +632 8894 0377 to 79 / +632 8894 4931 to 32   

F  +632 8552 1977 to 78 

www.cagatlaw.com 

   

 
Assegaf Hamzah & Partners 

 

Jakarta Office 

T  +62 21 2555 7800    

F  +62 21 2555 7899 

 

Surabaya Office 

T  +62 31 5116 4550    

F  +62 31 5116 4560 

www.ahp.co.id 

  

R&T Asia (Thailand) Limited 

T  +66 2 656 1991    

F  +66 2 656 0833 

th.rajahtannasia.com 

 
Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

T  +84 28 3821 2382 / +84 28 3821 2673    

F  +84 28 3520 8206 

 

Hanoi Office 

T  +84 24 3267 6127    

F  +84 24 3267 6128 

www.rajahtannlct.com 

  

 

Rajah & Tann (Laos) Co., Ltd. 

T  +856 21 454 239    

F  +856 21 285 261 

la.rajahtannasia.com 

 

 

Rajah & Tann Asia is a network of legal practices based in Asia. 

 

Member firms are independently constituted and regulated in accordance with relevant local legal requirements. Services provided by a 

member firm are governed by the terms of engagement between the member firm and the client. 

 

This Update is solely intended to provide general information and does not provide any advice or create any relationship, whether legally 

binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or damage which 

may result from accessing or relying on this Update. 
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Our Regional Presence 

 
 
 

Christopher & Lee Ong is a full service Malaysian law firm with offices in Kuala Lumpur. It is strategically positioned to service clients in a range of 
contentious and non-contentious practice areas. The partners of Christopher & Lee Ong, who are Malaysian-qualified, have accumulated 
considerable experience over the years in the Malaysian market. They have a profound understanding of the local business culture and the legal 
system and are able to provide clients with an insightful and dynamic brand of legal advice. 
 
Christopher & Lee Ong is part of Rajah & Tann Asia, a network of local law firms in Cambodia, China, Indonesia, Lao PDR, Malaysia, Myanmar, the 
Philippines, Singapore, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South Asia.    
 
The contents of this Update are owned by Christopher & Lee Ong and subject to copyright protection under the laws of Malaysia and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Christopher & Lee Ong. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business or operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Christopher & Lee Ong. 


